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HADOOD AND QISAS LAWS IN PAKISTAN AN ANALYTICAL STUDY IN
THE LIGHT OF QURAN & SUNNAH
Arshad Mehmood Abbasi, Hidayat Khan

ABSTRACT:

In Islamic legal system crimes are of three types: Hadd, Qisas and Ta’zir. The Hudood are fixed
punishments. Western jurists and scholars mark considerable condemnation on such sort of
penalties. Some Muslim scholars and jurists follow them, who try to demonstrate right and correct
follow Sir Syed, etc. but ignore the views of the majority of Muslim jurists, Mufasserins, and Hadith-
o-Sunnah’s narrators. In this research article definitions of Hadd, Qisas and Ta zir are elaborated.
In the Hudood case, no recommendation for withdrawal of the case can be made when it is
reported, nor it can be waived even by the victim or his legal heirs. But in Qisas, it can be
compromised & waived by the victim or his legal heirs. Ta zir is the discretion of the state to punish
or acquit the accused and discretion is exercised by the Judge of the Court or head of the state in
a mercy petition.

KEYWORDS: Hadd, Qisas, Ta zir, Punishments, Views, Jurists, Discretion, Mercy petition
INTRODUCTION:

Hadood: Hadood are described in Qur’an 4:13. In this verse Allah stressed and narrated
the significance of the bow and complete submission of a man before His command. Allah
passed and pronounced prejudgment against those people who do not perform their acts
according to the rules and principles set by Allah and His Prophet Muhammad (SAW). A
point is worthy to mention that the narrated success is for believers hereinafter, but who
are nonbelievers and act in accordance with such rules, principles, and precedents
demonstrated by the Holy Prophet (SAW) their success could be possible in this world,
and might Allah forgive them if they are not considering any one partner of Allah.

Hadood in literal sense: Hadood is the plural of Hadd which literally and
etymologically means: Vi Wu>) b3t sg ) (paeddl (> 4) “The differentiating factor
between the two, which prohibits interfusion of one with another.” ! It is also used in the
sense of prevention. The word “Al-Hadd” from the same origin is used in the sense of
prevented and prohibited. “Al-Hadood” is said to be the gatekeeper or the doorman who
prevents the people from entering the house. The last barrier or line of partition is also
known as Hadd: for example, “Hadood-ul-Haram”.?

The literal meanings: Things whose prohibitive or permissive capacities according to

Shari’ah have been clearly mentioned or expressly stated, are known as “Hooded” or
“Hooded Ullah™.?

Allah’s command of Hooded in The Holy Quran: gk 56 47 5,02 @b “These are the
limitations 1m_posed by God. Don’t touch them.”
Yu,»xw\ ju &1 335 Jaz ag Wydsd Y6 &1 8,02 & “These are the limitations imposed

by Allah. Don’t cross them. And those who defy the limitations of God are indeed the
transgressors”>
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Laws of Shari’ah relating to Awamir and Nawahi: Thus, on the basis of literal and
etymological signification, the laws of Shari’ah relating to Awamir and Nawahi i.e, acts of
commission and omission are generally known as Hooded or Hooded-Ullah which whose
violation in any form or under any pretext amounts to sin. ~»=2<llThe Word “Hadd” means
prevention, hindrance, impediment, withholding, restraint, debarring, inhibition,
forbiddance, prohibition, interdiction, repelling, an averting, partition, to prevent their
commixture, or confusion, or the encroachment of one upon the other.®

Hadd Punishment is Imperative: & 5> £ 5,440 &52¢ 441" “Hadd is the fixed punishment

which has been made imperative as a right of God.”’

Hadood are Divine Law Violations which are A Crime: Those unlawful acts or
omissions which are declared prohibitive by the divine law and the people have not been
permitted to violate them are termed Hooded because these Hooded prevent the people
from their commission. Hence, violation of these Hadood is declared a crime.®

Hadood According Qura’n:\ ¢ b Side 5 s 15k w6 dls X 35,00 Gagg s &1 AR A3
“But whoever disobeys Allah and His Messenger (blessings and peace be upon Him) and
exceeds His limits, He will admit him to Hell wherein shall he dwell forever; and there is

a humiliating torment for him.”’

Oath of Allegifmce: In Sura al-Mumtahina Allah instructed His Messenger as;

e o Y AT Gl g G ¥ s g i AL (SR Y of L s Sl As 1 0
VoS s AT 0BT 50 LT SES Sy g Sk Y ekl Setl G i

“O Prophet! When the believing women appear in your presence to take the oath of

allegiance that they will not set up anything as partner with Allah and will not steal, nor

will they commit adultery, or kill their children, or bring false blame which they have

invented between their hands and feet (i.e. will not deceive their husbands declaring some

other’s baby as their own), or disobey you in (any) matter pertaining to law, then accept

their allegiance and seek forgiveness for them from Allah. Surely, Allah is Most Forgiving,

Ever-Merciful.”!?

Six Injunctions: There are six injunctions mentioned in this verse.

Firstly: The first is that they will not ascribe any partner to Allah. Affirmation of faith and

avoidance of shirk.

Secondly: The second pledge is that they shall not commit theft.

Thirdly: The third vow is that they shall avoid committing adultery.

Fourthly: The fourth vow is that they shall not kill their children.

Fifthly: The fifth vow is that they shall not bring calumny against anyone. While referring

to this injunction, (bring false blame which they have invented between their hands and

feet) This phrase has been added in order to indicate that on the Day of Resurrection man’s

hands and feet will bear witness against his actions. The verse thus warns that he is

committing such sins in the presence of four witnesses who will bear witness against him.
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Sixthly: The sixth vow means that shall obey the Messenger of Allah.”!! Seven Hadd
crimes, which are the mother of each murder, and their punishment, is fixed by Divine law
which cannot be amended by any ruler are Judge of the Court.

Meaning & Origin of Qisas. Qisas in Al-Qur’an:{la%s tabi 1L 1356 In Quran this

word is used as: “So they departed back repeating their footpaths (succeeding the route
they had come).'?

Qisas in Literal Sense: The term Qisas is factually resulted from “Al-Qsas” which means
(to follow in someone’s footpaths). !* In the book of Tafsir Qurtabi Qisas is also explained
as “to follow the track of mark.”'* That the treatment of the offender should be the same
as his offence.

Qis as Literally Means: “Equal or balanced”.

Qis as in Technical Sense: Jurists have adopted in its technical sense as: “Qisas is to award
an equitable punishment to the offender for an intentional crime of homicide or for severing
any organ of the body or injuring it”.'>

Qis as in Legal Sense: Al-qisas in its legal sense signifies: “Qisas means to shed blood in
Retaliation.”!¢

Qis as (Arabic) is an Islamic term meaning “retaliation in kind” or “revenge”, “eye for an
eye”, “nemesis”, or retributive justice.

Qis as: S; 299(K), Pakistan Penal Code: Means punishment by causing similar hurt at
the same part of the body of the convict as he has caused to the victim or by causing his
death if he has committed qatl-i-amad, in exercise of the right of the victim or a wali.!’
Qisas is derived from Al-Quran used in the Arabic language as a divine law that was too
familiar in earlier sharia. Its basic aim is the protection of the life and liberty of mankind.
It serves as a purpose of deterrence against criminals and they avoid committing murder or
causing hurt to other people. Hence, it provides a guarantee of life for humanity. Allah
knows the best secrets of hearts and His law is for the welfare of mankind because He made
man His vicegerent on earth so wants peace in an earthly kingdom. Law of Qisas was
dominated in earlier Shariah, in Jew’s and Christian Holy Books even present today. But
those Shariah were not familiar with the law of diyat which is given in the Quran and
Sunnah.

Judicial Discretion: Chastisements or Discretionary Punishments:( .;\=)
Literal sense: The term ta’zeer is originated from the origin ‘,;’which literally means:

“To prohibit and punish.” sl ¢ this word primarily applies to the signification of
‘help with respect’ in its Etymological orbit, as stated by Imam Raghib Asfahani in the
18

following words: plaad) xs 3,241, ;=31“Ta’zeer is to help anybody and respect him.
Technical Sense: In its legal and technical sense, it is defined as
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s g les oYW Jy ly JIleps psie Oling o2l 23les ““Ta’zeer is the punishment (to a criminal),

whose specification of nature and quantum is left to the discretionary jurisdiction of the
state.”!” Most of Muslim Jurists have explained Ta’zeer as: § »& al i3 Ao cualisa il
2s3all Leé“Ta’zeer is the punishment for crimes for which Shari’ah has not provided the
fixed sentence.”?’

In Pakistan Need Legislation: Thus, these precedents can be adopted in Pakistan through
legislation of Parliament by making that part of the constitution or Pakistan Penal Code or
Qanun-e-Shahdat.

Right of Implementation of Qisas Primarily Vests in the Heirs of the Dead: The right
of execution of Qisas primarily vests in the heirs of the dead. Since they are not in a position
to implement its execution on their own, it is exercised on their behalf by the state. There
is no second opinion, according to Jazeeri, on this view. Therefore, the right of Qisas is
available to a grieved party and the right of its implementation resides in the state, because
the execution of Hudood, Qisas, and Ta’zeerat has been included in the duties of the state
by Hazrat Muhammad (SAW).?!

Original Right of Qisas, available to the Heirs Expressed in Qur’an: As far as the
original right of Qisas, available to the heirs is concerned, it is expressed in Qur’an:

(AR 4J3 ez 5 @,ﬁé JQ 3 “Whoso was murdered unlawfully, surely We have vested

the right (to demand or forgive the Qisas) in his legal heir.”?

Imam Qurtbi States: That there is no opposing view on the issue that no one can execute
the Qisas except the state because the whole of society has collectively given the authority
of implementing the laws to the state. *°

Imam Sawi Argues: That the state is the authority which, in fact, empowers the heirs of
the deceased to get their rights enforced. It is the responsibility of the state to enforce the
option of the heirs, either in the form of Qisas, or Diyat, or remission. Therefore, the legal
heirs of the dead do not possess the right to execute it themselves without the adjudication
of the court and the legal order of its execution, because it is likely to create disturbance
and disruption. This argument is expressed in the words in light of this elaboration; it is
held that if anybody executes the death punishment without permission of the court, he
would be awarded the sentence of Ta’zeer because it amounts to an unlawful act.?*

Right of Qisas [Retaliation]: The right of Qisas [retaliation] is given to the victim or the
victim’s family in Islamic legal system according to Quran and Sunna. It is an option of
the victim’s family to take Qisas or to receive diyat in case of intentional murder or to
forgive for the sake of the pleasure of Almighty Allah and in cases of hurts, it is the right
of the victim if he/she is alive or His/her heirs in case of victim’s death to take Qisas
[retaliation] or to receive Arsh, or damand or to forgive for the sake of pleasure of Almighty
Allah.

Right to Proceeds Qisas: Qur’an 17: 33 states as:
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v tans O ) ST 3 28 BTl gy dlas 3 Lyl 43 a5 “But whoever is killed unjustly,
We have indeed given his heir the right [of retribution according to the legal procedure],
but he too must not exceed the limits in [retributive] killing. He is indeed helped [by Allah.
The responsibility of his legal help and support will be on the government.]”?®
Constitution of Retaliation: Prevention of Illegal Murder: Allah stated in Sura al-
Isra’/Bani Isra’il of Qur’an as; “And do not kill any soul whose [killing] Allah has declared
unlawful unless [killing him] is just [according to the law and decree of the court]. But
whoever 1is killed unjustly, we have indeed given his heir the right [of a retribution
according to the legal procedure], but he too must not exceed the limits in the [retributive]
killing. He is indeed helped [by Allah. The responsibility of his legal help and support will
be on the government.]”

Punishment of Qisas consists of Two Rights: (i) Public Right  (ii) Private Right
The first right involves the penal element but the second involves the formal penal element.
The former right originates from a violation of the collective rights of the society and the
latter involves an infringement of the private right of the aggrieved party. Therefore, if the
aggrieved party remits the punishment of Qisas or blood money, even then the state has a
right to award the punishment of Ta’zer, for the preservation of the right of Shari’a that is
the public right.?’

Scope of discretion: In the case of Hadd, the state does not possess any discretion to
increase or decrease the quantum of the punishment.

In case of retaliation, the state is equally denied any discretionary power to vary the
quantum of the punishment. In the case of Ta’zer, the discretion to change the nature and
quantum of the punishment is invested in the state and, on its behalf, in the judiciary. It is
unanimously agreed: “Its fiction depends upon the discretion of the state.”?® This implies
that in the case of Hadd and Retaliation there is no scope of Ijtihad but Ta’zer is formulated
on the basis of Legal Ijtihad. As it is stated: “The rulers are supposed to conduct ‘Ijtihad’
in adopting an appropriate sentence of Ta’zeer.”?? At this stage from the above-mentioned
discussion, it is worthy to elaborate that Judge is empowered to exercise his duties,
functions, and discretion on behalf of the state and public at large not upon the dictation or
order of the ruler based on his wishes which are injurious to the state and public at large.
We can analyze it in Pakistan that Judges are exercising this scope of power freely and
without any dictation of the rulers.

Right of Punishment: The punishment of Hadd is imposed as the right of God. The
punishment of retaliation is imposed as the right of the man. The fixation and execution of
the punishment of Ta’zer is the right of the state.?® As in case of Hadd sentence is fixed by
Qur’an & Sunnah, while in case of retaliation and compensation it is the right of heirs of
the deceased or of injured if he is alive in case of hurts. But tazir’s sentence is the right of
the State which is used by the Court’s verdict.

Recommendation of withdrawal: In the case of Hadd, no recommendation in any form
is acceptable. This legal principle is based on the tradition in which ‘chader’ of Sufyan bin

[ )
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Umayyah was stolen. The case was tried and adjudicated by Prophet Muhammad (SAW).
He awarded the sentence of amputation to the thief. After the award of the sentence,
Prophet Muhammad (SAW) Sufyan came to Prophet Muhammad (SAW) and made the
recommendation in favor of the convict and asked permission for withdrawal of the case.
But Prophet Muhammad (SAW) refused and said: « 36 ol J3¥2“You would have done so

before the case came to me for trial.”*!The prophetic tradition establishes the fact that after
the cognizance of the court, the plaintiff or complainant can neither withdraw the case nor
make a recommendation in favor of the accused. Moreover, Imam Abu Daud has reported
a prophetic tradition through Amr bin Shu’ayb:

oy b d e il Led [&w Leg 39441 1 3*You can remit the Hudood as long as the matter

is between you. When the case of Hadd comes to me for trial, its execution becomes
obligatory.”3?

Imam Dar-al-Qutni has reported another Hadith in this respect through Prophet
Muhammad (SAW) Zubayr: “You can make a recommendation before the case comes
for trial. When it comes to the court and even if the aggrieved person remits, God will never
remit”.’*7 Imam Tabrani has reported still another Hadith through ‘Urwah bin Zubayr:
“When the case comes to the court for trial, then God execrates those who recommend and
those who accept the recommendation.”®* In case of Qisas the aggrieved himself can
withdraw the case at any moment because his right preponderates the right of the
community.>® In the case of Ta’zeer the recommendation is also permissible before or after
the cognizance of the court. It is entirely up to the court to decide the degree and extent of
acceptance of the recommendation made by the aggrieved or the injured party. Here the
preference of the party is considered immaterial. >

Remission or forgiveness: In the case of Hudood, the aggrieved party cannot forgive the
accused or the convict as for as the element of infringement of public right or right of God
is concerned, because the punishments awarded in the cases are obligatory. Since they are
to be executed as the right of God, no one has a right to forgive them.*” Muslim Jurists are
unanimous on the view that the Hudood cannot be remitted or forgiven.*® In case of
retaliation and blood money, the full right of forgiveness is vested in the aggrieved. Either
retaliation or blood money or both can be forgiven. This right is based on the express

R T T SR A P .. .
Qur’anic provision: ol &) #1515 el e 5L 205 s e A i 33 “If any remission is
made by the brother of the slain, then grant any reasonable demand and compensate him
with handsome gratitude.” It is reinforced by another Qur’anic injunction:

ARG 4 Gi5 <5 “If any one remits the retaliation by way of charity, it is an act of

atonement for him.”*°

Moreover, it is narrated by Prophet Muhammad (SAW) Anas bin Malik: “Whenever any
case of Qisas was referred to Holy Prophet (peace be upon him) he always used to suggest
forgiveness.”*!
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Infringement of Two Rights: It may be noted that the crime of retaliation involves
infringement of two rights: (i) right of God (public right). (ii) Right of individual (private
right).*? If the injured party forgives the accused, its forgiveness would operate within the
scope of its private right. Therefore, the punishment as retaliation or blood money would
be remitted. But as far as the second component of the infringement of public rights is
concerned, it cannot be forgiven by the aggrieved individual. Therefore, if the court
considers it proper to award punishment of lashes or imprisonment etc., as Tazeer for the
infringement of the public right under the impression of heinousness and gravity of the
crime, it can award the Tazeer in spite of forgiveness of retaliation and blood money.*’
This is established through the practice of Prophet Muhammad (SAW) ‘Umar, ** which is
the basis of the opinion of Imam Malik, Lays, Abu Thour, and other scholars of Madinah,
that the award of any specific Tazeer after the remission depends on the discretion of the
Court.* This view has also been adopted by the Hanafi Jurists.*® In the case of Tazeer,
remission is again permissible by the law. “’But if it involves damage or injury to the public
right also, then it depends on the discretion of the state to award punishment for the damage
or the injury in the importance of common wellbeing of the public.*

Pardoning Power of the State: In case of Hadd, the state is absolutely stripped of any
power of pardoning. It can remit the punishment neither completely nor partly. This
concept is_grounded in the fundamental principle that the imposition and execution of Hadd
is an exclusive right of God that can be interfered with by the state. The state is not
empowered to remit or suspend it but is under obligation to execute it on behalf of the
community. There are two prophetic traditions supporting this perspective of punishment.
“*Prophet Muhammad (SAW) ‘Ayshah reports Prophet Muhammad (SAW) saying: “The
rulers should adopt a forgiving and lenient attitude in offenses other Hudood.”>® Once in a
case of theft Prophet Muhammad (SAW) awarded the sentence of amputation to a woman
of the Makhzumi tribe and Prophet Muhammad (SAW) Usamah made a recommendation
in her favor. Prophet Muhammad (SAW) replied: “The people before you were
extinguished only for the reason that whenever any person of high stature among them had
committed theft he was not sentenced, and if any person of low stature committed theft,
his hands were amputated.”>! He added: “I swear by God who possesses my soul that if
Fatimah daughter of Muhammad had committed theft, I would have amputated even her
hand.”8 This categorically establishes that there is no pardoning power vested in the state
for the crimes of Hudood. >? In the case of Qisas the state is equally denied any power of
granting pardon because the punishment of retaliation primarily vests in the injured party.>
If the injured died as a result of an injury caused by the offender then the heirs of the
deceased had the right of pardoning. In the case of Tazeer it is a unanimous view that the
power of pardoning vests in the state. The state can remit the sentence partly as well as
completely, if there is no infringement of private right.>*

Flexibility and variation: The punishment of Hudood are neither flexible nor variable.
They are awarded irrespective of the status and reputation of the person. It means that they
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are awarded indiscriminately to all kinds and categories of people whether they belong to
respectable and well-reputed classes or disrespectable and ill-reputed groups and
communities. This non-discriminative mode of punishments underscores the fundamental
egalitarianism of the Islamic legal system where people living in the upper brackets of
society and reduced to the level of the feelings and off-scorings of humanity, where a king
with his crown is chiseled down to the status of a beggar with his bowl, where a princess
with her silver spoon upbringing is trimmed down to the pedestrian existence of a skimping
seamstress, where the difference between the ruler and the ruled is slashed down to an
equity which flouts all Western claims of the equality of human beings. A Prophetic
tradition reported by Prophet Muhammad (SAW) ‘Ayshah and recorded by Imam Ahmad,
Abu Daud, Nasai and Bayhaqi, Prophet Muhammad (SAW) said: “Rulers should take a
lenient view, except in Hadood.” Imam Sanani has also mentioned the second meaning of
this Tradition in the following words: “A lenient view should be taken for non-habitual
offenders, except in Hadood.”>* In the case of Hadood, the status of the offender or that of
the convict is absolutely immaterial. Imposition of punishment, its nature, and quantum are
not affected by the superior position or inferior grade of the person whose offense falls
within the area of application of the penalty of Hadd.>® In the case of Qisas, as in the case
of Hadd, no flexibility or variation in the punishment is permissible.”’ In the case of
Ta’zeer, however, the punishment is variable and flexible. Persons who are of good repute
and possess a non-criminal record of character are awarded a relatively lesser punishment
if they commit an offense liable to the punishment of Ta’zeer. But if the same offense or
act is committed by a person who not only enjoys a bad reputation but is also a known
criminal or a habitual offender, he is awarded a comparatively severer punishment. This
variation and flexibility in the nature and quantum of Ta’zir is already explained through
the Prophetic tradition quoted above.>®

It follows that the punishment of Ta’zir is subject to the psycho-social stability and
dislocation of the offender: it varies from person to person and from character to character
and, therefore, confirms to both social and psychic parameters of a human personality.
With a remarkable feat of legal finesse, it eschews the pitfalls of the Western penal system
and wriggles out of the blind of their insularity into the spotlight of human sensitivity and
understanding. Those adverse critics of Islam, who in a package deal of hostility, accuse it
of narrowness and constriction, are advised to moribund attitudes. Through a mere
juxtaposition of the two polities and a dispassionate dissection of their contents, they are
bound to arrive at a conclusion that may joggle them out of their prejudiced complacency.
It is stated: “The punishment of Ta’zeer changes with the change of people.””’ It is a slap
in the face of those critics of Islam whose tongues know no respite in wagging ill against
its petrified punishments. They, in their blind rage, concentrate only on the inflexible
system of punishments, which in their own way, are directed by infinite divine wisdom and
omniscience, denied to the cramping and crouching flight of the human mind and
imagination, and perversely brush aside and shrug away the element of flexibility, latitude,
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and leniency in Islamic punishments. This statement is bolstered by another statement:
“The punishment of Ta’zeer varies due to the variation of the gravity of the offense and the
offender.”%?

Damages: In the case of Hadd, no damages are awarded to the convict even if he is severely
injured during the execution of the punishment.®! The same condition is applicable in case
of Qisas.®? In case of Ta’zeer, different interpretation are possible. If any severe injury or
damage occurs during the execution of the punishment, some Jurists believe that damages
are permissible,®> but Imam Abu Hanifah and Imam Malik disagree with them believing
that Ta’zeer, like Hadd, does not involve any damages because the right of execution of
punishment in case of Ta’zeer and Hadd possess the same validity and legality.”®* Scholars
who accept the provision of damages in the case of Ta’zeer have based their view on the
practice of Prophet Muhammad (SAW) ‘Umar when he awarded the punishment, which
terrified a woman to the extent that she suffered premature delivery. As compensation,
Prophet Muhammad (SAW) ‘Umar paid her the blood money, both for the involuntary
abortion and the pain that accompanied it obviously, he interpreted abortion as murder.
Therefore, on the basis of this precedent, the jurists do not observe any distinction between
Qisas and Ta’zeer in terms of the according to damages.®

Doubts: The execution of Hudood is suspended if any doubt is established during the proof
of crime. This practice is validated by a Prophetic tradition<lexills 33l 5 303“Hudood
should be suspended on account of doubts.”%*The same injunction is differently phrased
by Abu Hurayrah: “Leave out the Hudood if you find any excuse.”®” Another Prophetic
injunction is reported by Prophet Muhammad (SAW) Ayshah in the words: “As far as
possible, guard the Muslims against sentencing them by Hudood. If there is any other way
out (alternative) for them, you should_allow them this concession (or option). It is better
for the Head or the court to err in forgiveness than to err in punishment.”®*The benefit of
doubt is similarly extended in case of Qisas.®” Ta’zeer is not suspended or remitted on the
basis of doubt. Therefore, the benefit of the doubt is not extended in the case of Ta’zeer
because Ta’zeer is essentially a discretionary punishment. The concession of the benefit of
the doubt is awarded for minimizing the penal gravity and heinousness, whereas Ta’zeer is
already a kind of minimized punishment. Therefore, the extension of additional benefit of
the doubt, in this case, is tantamount to an exercise in misplaced levity and sheer
superfluity.”®

Narrated Rabia bin Abi Abdal Rahman: An Iraqi approached to Umar bin Khattab and said;
“I have come to you with a problem which has neither any head nor tail.” Umar enquired
about the problem and was told that false testimony has become order of the day in Iraq.
Umar said is to so. The man replied in affirmative. Then Umar said that now no Muslim
will be put behind the bars without the testimony of witnesses of probity and rectitude.”!
Succession: There is no concept of succession in cases of Hudood, according to the
generally accepted view of the Jurists.”? The privilege of succession is absolutely allow to
the heirs in circumstances of Qisas, 7* this privilege is not allowed in crimes of Ta’zeer.”*
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If the accused who were sons of the deceased had killed their father in a land dispute they,
as heirs of the deceased, could be debarred from the inheritance of the property of the dead
agreeing to Islamic Law. Where the deceased was not issueless, the real sister of the
deceased could not be termed as the legal heir of the deceased and according to Islamic
Law sons and daughters of the deceased were legal heirs of the deceased.2001 PCr.LJ
1636.”> Prophet Muhammad (SAW) said: Ji& & ¥“The murderer cannot inherit the
murdered in spite of being his legal heir.”’® In this law, the act of murder has been declared
to be the hindrance or intercepting factor in succession. That is why it is a declaratory law
and not a defining one.”’

The claim of Aggrieved Party: The cognizance and trial of the case of Hadd does not
depend on the claim or filing of the aggrieved party, with the exception of Hadd of Qazaf
(false allegation of adultery).”® The cognizance and trial of the case of Qisas absolutely
depend on the claim or filing of the suit of the aggrieved party.” Ta’zeer varies from case
to case. If the infringement of the public right preponderates in the offence, its cognizance
is immune from the injured party. If the private right preponderates, the claim of the party
is deemed to be necessary.

An analytical comparison of the definitions and discussions of Ta’zeer given by
Muslim Jurists: It may be summed up in the following statement:

“Ta’zeer is chastisement or discretionary punishment for the crimes which fall neither
within the category of Hudood nor retaliation, and the fixation of its nature or quantum or
both is left to the judicial discretion and jurisdiction of the state.”®' The penalty of
imprisonment or lashes or transportation or death punishment, awarded by the Muslim
courts for the commission of crimes, on the basis of discretionary fixation of penal quality
and quantity, neither being hudood nor retaliation or blood money, is known as Ta’zeer
(=)™

Conclusion: In the light of above averments, it can be concluded that Islam recognized
three modes of penalties. First Haddod punishments fixed by Quran & Sunnah cannot be
altered as matter of Right of Allah. Second Qisas sentence as matter of private right of
individual or victims’ heirs may be waived for pleasure of Allah or may be compromised
by Diyyat. Thirdly, Tazir punishment can be imposed by the state for the maintenance of
peace, harmony, law, and order situation so that habitual offenders may not disturb the
security of the public at large.
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